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Our initial ruling on Professor Hindley’s appealoWember 29) found serious flaws in
the application of the university’s proceduresdacriminatory harassment, and called
for the Provost to withdraw her disciplinary lett#rOctober 30. Because of continuing
actions impinging on Professor Hindley’s facultyiris, this Committee reserved its
authority to issue a supplementary opinion. Noat the teaching semester has ended,
and following the Provost’s response to our malmguDecember 10), we are able to
address the remaining issues of academic freeddrffain and equitable treatment” in
the application of university policies.

I. Academic Freedom. A core principle in this ruling is the matterafademic freedom
and its relation to university policies. Our ialtconcerns have grown more urgent, both
in Professor Hindley’s own case and for the sakia@ilty and students generally. We
want to discourage any polarizing theory that seaiademic freedom as encroaching on
policies for preventing discriminatory harassment-voe versa. Our earlier ruling
embraced the position taken by the U.S. DepartmieBtucation, the national agency
responsible for enforcing the federal laws on whiahuniversity’s policies are based.
Indeed, members of this Committee were among tkal\8upporters of these university-
wide policies, and helped to write them in suchag that the interests of both academic
freedom and non-discrimination were fully met, et dilution. Most of us were

around when the 1964 Civil Rights Act was passediesof us have taught these subjects
in our classes. We emphasize that members ofdaedBis community must have
confidence that proper definitions are being aphlibat university procedures are fully
and fairly followed, and that everyone in our conmiy at all levels, deals in a
respectful manner with the rights and responsiédiof all faculty and students. There is
much here that can bring everyone on the campwtheg—not drive people apart.

In the Hindley matter, we believe that the decidmmsert a speech monitor into the
classroom has provoked unnecessary controversyagube failure to remove the
monitor, pending Professor Hindley’s appeal, haserbated it. Our previously stated
view was that speech monitors should not be usedrasiedy for alleged harassing
speech, probably under any circumstances, but iedlyeghen other methods have not
been tried. Monitors can alter the dynamics dfaasroom, inhibiting faculty and
students alike; and their reporting functions remapaque to the entire campus. (The
Provost’'s December 10 memo underlines the inewdtabiction of the monitor as
censor.) It has been suggested that any disrufppomthe monitor’'s presence was due
to Professor Hindley—that the confidentiality oétimvestigation required him to accede
without protest, and that he may have caused fuhtheassment by drawing attention to
the monitor and to his own grievance. (IndeedRft®/ost’'s memo goes beyond the
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scope of a reply to our ruling, alleging possihigHter violations by Professor Hindley,
but without any investigation or opportunity fonhio respond.) In contrast to these
allegations, we find the root source for what haggened after October 30 in the flaws
of the investigative process: the fact that Prafesndley was not properly involved at
any stage of the investigation, that no “problesoheation” steps were contemplated prior
to October 30, and that the administration’s openal definition of harassment had not
been communicated to him. Adding on new allegatiaorthe guise of a reply memo may
be seen as further abandoning due process.

Given these procedural failings, it was not reabtsto expect Professor Hindley to
remain mute about the sudden change imposed afalssroom, especially when his
warning arrived about an hour before the monitbunaty appeared. Once the findings
were accepted by the Provost and this mode ofgliseiwas assigned, there was no
“confidentiality” remaining about the fact that $ua process had occurred, and that it
had resulted in discipline. Nor is the right tgegl that discipline, under faculty rules,
limited by considerations of confidentiality. Na@should have been surprised that
students in the class, who had likewise not beenhgb@any earlier inquiry, would express
their views on what had happened, and would seskycbn the nature of the
complaints. Putting the onus of these eventsedntim Professor Hindley is to shift
responsibility away from others. Far from beinguieed to remain silent, Professor
Hindley was entitled to raise questions about tloegss and the standards, and so were
his students.

The official definition of harassment, especiallljam based entirely on classroom
speech, must now be carefully reexamined by faaiitycampus bodies. We found
previously that the Provost’'s actions and wordsadke substantially from the full stated
definitions. Her December 10 memo moves clos#néanark, but it also adds two
further points of confusion. First is the suggastihat jokes, epithets, and like
expressions are “examples” of harassing speechthatdn investigator need only list
such examples to confirm a finding of discrimingtbarassment. Thdon-

discrimination Policy says something quite different: that jokes, comisieand other
verbal expressions are examples of speech which™pmastitute harassment, but only
when the basic elements of harassment are in fasept (reasonableness of the reaction,
pervasiveness of the offense, harmful impact odesits’ educational opportunities), and
only when there has been a fair and full invesiogatf the matter. A second confusion
attaches to the Provost’s suggestion that it wateBsor Hindley’s burden to produce
“credible evidence” that his various statementsewezlevant to his teaching of Latin
American politics.” We reject the view that fregoeession could be sidelined once the
HR investigator found that Professor Hindley's sta¢nts “were not germane to the topic
being discussed or explored in his class,” a judgrtteat could have been made, if at all,
only by impartial academic peers. This narrow negdf academic freedom is not
acceptable to the members of this subcommitteeyanare confident that it will be
rejected by a wider group of faculty colleagues.

We conclude that the totality of these conditiansluding the Provost’s response memo
of December 10, violate Professor Hindley’s rightattademic freedom as provided in
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the Faculty Handbook (Section IlI.C.1.a.). In dddh they constitute a threat to the
academic freedom of other faculty and students vendiill urge the Faculty Senate to
work with us on ways to address that threat.

[1. Fair Procedure. In our earlier ruling we found that Professonéiey’s right to
receive “fair and equitable treatment” under ursugrpolicies (Section 11.C.1.c.) was
also violated, and we reiterate that finding. \Wad the Provost’s December 10 response
memo as an acknowledgment of procedural failingsgated, in her view, by the
sincerity of the student complaint and the expeotsdtance by Professor Hindley. We
are troubled, however, by new factual statemenkemmemo that go beyond the record
that was provided to us in our earlier round oéitews. In particular her detailed
information about two more students in Professarditiy’s class (in addition to the one
officially complaining student) goes beyond what factual record actually shows. The
version of the investigator’s report supplied tacostains only hearsay evidence about
these two students. It does not say that theyesed significant emotional trauma.” It
certainly does not suggest that “each also expiesgaificant fear over even reporting
Professor Hindley’'s conduct....” In our interviewgthe Provost and with others who
shared her decision-making role, we asked quiteispadly and repeatedly if there was
any relevant information, external to the repoiitten by the investigator, on which the
Provost and her associates might have relied. afibe/er was unequivocally “no.” Itis
therefore disturbing to find the factual record megted at this late stage, whatever the
reasons may be. (Had we been told about thespaned facts, we might well have
interviewed the HR investigator.) Our conclusiemains that the factual record in this
case, even when limited to the documented writtétlemce, cannot properly support any
finding about whether acts of discriminatory hamasst occurred.

We repeat our earlier statements that the HR imgadsin in this case lacked requisite
thoroughness, failed to consider appropriate “@obiesolution” methods, did not afford
Professor Hindley a meaningful opportunity to inkeh colleague on his behalf, and
violated step 5 of thilon-discrimination Procedures by failing to return to talk with
Professor Hindley. It seriously misstates thBsacedures to say that step 5 is
discretionary on the part of the investigator, wdar she concludes that the evidence all
points in the direction of guilt. No reading oktlanguage in step 5 could possibly
support this interpretation. Having studied theestigator’s report carefully, we believe
more questions should have been raised about tegpiiatation of quotations she
attributes to Professor Hindley. (The Provosttid¢laese quotations as undisputed facts
in her reply memo.) As we noted previously theestigator failed to give Professor
Hindley a chance to respond to her interpretati@iglone to confirm whether these
quotations were even accurate. At this late dedestill has not been given an accurate
picture of the allegations or judgments contaimethe investigator’s report.

[11. Rightsin theappeal process. We restate our finding that Professor Hindlegwa
entitled to have his discipline suspended pendis@ppeal to this Committee. The
Provost still has not provided us with legal auityathat might excuse her failure to
comply with this essential part of Handbook progedwBy contrast, we have cited
regulations that specifically defer to faculty hbodk procedures—regulations she
acknowledges as binding on the university. Thetfaat she has not produced any
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counter-authority, more than a month after our estjueads us to conclude that this
violation cannot be excused by unsubstantiatednslaif legal necessity.

There are other process rights that Professor eyndhs entitled to rely on, including the
very jurisdiction of this Committee to hear his app Because these matters relate to
interpretations of the Faculty Handbook, we havadil to address them in a separate
memo to the parties and to the Faculty Senatengettit our interpretations, pursuant to
our authority under the Handbook to interpret risvsions. We might add that the
confusion surrounding the appeal process withirNdrediscrimination Procedures
continues to grow, with the latest theory that gpecial process should provide the first
level of appeal, giving way to the Faculty Handbdmka second level. However, the
Non-discrimination Procedures stipulate that the Provost’s judgment in that abpe
process is “final,” once she has heard from hedkaoked “advisory committee,” unless
the case deals with termination.

Conclusion. Itis a curious feature of the faculty dispugeaiution process that the
Provost, in cases of this sort, essentially becaimeéinal judge of her own actions. That
is the way the rules are written. But this vergtfianposes certain responsibilities on her,
including responsibilities to listen carefully tdat faculty committees are saying, and to
maintain a cogent and constructive dialogue. Thge raises serious problems that will
require campus-wide discussion to repair, obligasith of us to show a positive spirit of
cooperation and respect.

This ruling is reached unanimously by the appoisigocommittee.
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